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MEMORANDUM 

SENT ELECTRONICALLY 

TO: PASSHE University Presidents 

FROM: Michael A. Mottola /iG~ AndrewC.Lehman ,t),(!j, / I~ 
Assistant Vice Chancellor University Legal Counsel ( ..4(.lfd~ () 

for Labor Relations 

DATE: January 7, 2011 

RE: Article 11 G Fifth (5Ih) Year Use of Temporary Faculty Arbitration Decision 

On December 3, 2010, Arbitrator Ronald F. Talarico issued an arbitration award which 
recognized Association of Pennsylvania State College and University Faculties' 
(APSCUF's) interpretation of the proper use of Article 11 G at California University of 
Pennsylvania (California University) . The full text of the arbitration award is attached for 
your review. 

We would like to point out some of the notable points made by Arbitrator Talarico in this 
arbitration award which constructs limitations on a university's right to manage 
temporary faculty via Article llG of the collective bargaining agreement (CBA). 

A. 	 This case dealt with two temporary faculty members who worked a 100% full time 
equivalent (HE) workload for four (4) consecutive academic years from the fall 
2004 semester through the spring 2008 semester. Both faculty members were 
issued employment contracts for a fifth full year of employment for academic 
year 2008-09. 

B. 	 California University adjusted the last semester [spring 2009) to a 75% workload 
from the 100% workload. As such, the faculty members had no opportunity for 
consideration of being placed in tenure track status in accordance with Article 
11 G.l. Subsequent to the spring 2009 semester, both faculty members were 
given full-time contracts for academic years 2009-10 and 2010-11. Neither faculty 
member possesses a terminal degree. 
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C. 	There were no facts in dispute in this case; however. it is an important contract 
interpretation case. Unfortunately, the Arbitrator accepted APSCUF's argument 
that the University's application of 11 G in these two cases occurred without 
"good faith and fair dealing." 

D. 	 The Arbitrator rejected PASSHE's arguments "that a bargaining unit cannot be 
allowed to rewrite its contract under some theory of bad faith and obtain 
lim italions on management rights that it had not otherwise been bargained at 
the table." 

E. 	 The Arbitrator stated that "the collective bargaining agreement should be 
construed, not narrowly and tactically, but broadly so as to accomplish its 
evident aims." Further, he evaluated California University's implementation of 
11 G as frustrating APSCUF's ability to control the loss of tenure track faculty and 
essentially created a continuous "casual labor pool" wherein California University 
"has no pressing need to ever replenish or increase its number of tenured 
faculty." 

F. 	 The Arbitrator attempted to mitigate his award by saying that California 
University has not: 

... waived its right to ever reduce the workload of a temporary 
professor at any time during their career once it has employed 
them on a full-time basis. I want to emphasize that the employer 
has not waived its right to take such actions provided they are for 
legitimate business reasons such as a reduced demand for 
certain courses, a decrease in the size of student body, financial 
constraints, etc. I would caution however that such action must 
be taken in good faith and not merely be a ruse to deprive the 
faculty member of the benefits bargained for in article 11.G and 
in the process make it completely void and ineffectual. 

G. Unfortunately, the Arbitrator also mistakenly assumed that said faculty members 
were properly qualified for a tenure track position stating: 

Furthermore, in doing so the Employer also implicitly acknowledges 
that the full-time faculty member who would have worked five full 
consecutive academic years is considered capable of being 
placed into a tenure track status position . 

H. 	 This arbitration award must be communicated to all managers responsible for 
making offers of employment and continuing contracts of temporary faculty. 
This arbitration award has also created an additional need for PASSHE to seek a 
change at the collective bargaining table. 
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In light of this Arbitrator's interpretation of Article 11 G, the following alternatives should 
be considered as oplions to hiring a temporary faculty member with a 100% fTE 
workload as was protested in this arbitration: 

A. 	 Perform a business reason analysis about the present and future temporary full 
time hiring needs, including the proper qualifications necessary to fill a tenure 
track posilion if the faculty member reaches conversion. 

B. 	 Use the Regular Part-Time Faculty hiring option as provided for in Article 45. 

C. 	 If a temporary position is used consider hiring a 75% FTE or less workload and 
maintain that work load, unless a "legitimate business reason" exists to do 
otherwise (See page 24 of the arbitration decision.). 

D. 	 Fully inform the department involved of the potential of needing a tenure track 
conversion vote if the department insists on its recommendation of a 100% FTE 
temporary faculty member or position. 

E. 	 If a 100% FTE temporary workload position is utilized, consider hiring only a faculty 
member who would be a qualified individual if the position were a tenure track 
vacancy. 

F. 	 Do not change a 100% FrE temporary workload position to a less than 100% FTE 
workload position after the third year of employment without a legitimate 
business reason (See page 24 of the arbitration decision.). 

If you have any questions concerning this arbitration ruling and its application, please 
contact your assigned Labor Relations Relationship Manager. 

MAM/ACL/llh 

Attachment 

c: 	 John C. Cavanaugh, Chancellor 
James D. Moran, Vice Chancellor for Academic and Student Affairs 
Leo Pandeladis, Chief Legal Counsel 
Gary K. Dent, Vice Chancellor for Human Resources and Labor Relations 
Provosts and Vice Presidents for Academic Affairs 
Vice Presidents for Student Affairs 
Finance and Administration Vice Presidents 
Chief Human Resource Officers 
University Legal Counsel 
Labor Relations Staff 


